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  IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS 

                           TEZPUR, SONITPUR   

                     PRESENT: Smt. Jahnobi Hazarika, AJS 

                                 Judicial Magistrate First class 

                                 Tezpur, Sonitpur 

                          G.R. Case No. 1455/2015 

                                  (U/S 447/429/323)  

 

                          State of Assam 

                                                     V/S  

1. Makar Baishya 

2. Arjun Baishya 

3. Nakul Baishya 

                                                                                      …………. Accused. 

Offence explained on: 28.10.15. 

Evidence recorded on: 9.02.16, 25.04.16, 26.09.16, 1.11.17, 22.12.17. 

Argument heard on: 2.04.18. 

Judgment delivered on: 19.04.18 

Advocate for the prosecution: Tapan Das, Ld. APP. 

Advocate for the accused: Sri P. C. Sarma, Sri T. C. Das and Sri D. Borah. 
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                                                   JUDGEMENT  

1. The present case arose out of a FIR lodged by informant Swapan kumar 

Maitri against the accused persons Makar Baishya, Arjun Baishya and Nakul Baishya 

alleging that on 13.06.2015 at around 03.30 PM the informant’s brother Tapan 

Maitri’s cow went to accused no. 2 ‘s yard for which the accused no.2 beat the cow 

with a bamboo stick and caused her serious injuries. For that regard the informant 

informed the village Mukhia’s and the accused persons on 15-06-2015 at around 

8:00 AM illegally entered the yard of the informant and assaulted the informant’s 

brother with a bamboo stick and left the place after threatening to kill him. Hence 

this case.        

2. On receipt of the FIR, officer in charge of Dhekiajuli police station registered 

a case vide Dhekiajuli P.S. case no 348/15 under section 429/447/325/506/34 of the 

Indian Penal Code (IPC) and endorsed the case for investigation. Accordingly 

investigating officer (I/O) launched the investigation of this case. On completion of 

investigation, I/O finally submitted the charge sheet against the accused U/S 

447/429/323/34 of the IPC. 

3. Thereafter, cognizance was taken and summon was issued against the 

accused. On appearance of accused, relevant documents were furnished to him in 

view of Section 207 of the Criminal Procedure Code (Cr.P.C.). Then, on perusal of 

the materials on record and after hearing the learned counsels appearing for both 

the parties, prima-facie materials of offences under Sections 447/429/323/34 of the 

IPC was found against the accused person, the particulars of said offences were 

read over and explained to the accused person. On being asked, accused pleaded 

not guilty and claimed to be tried. 

4. In support of its case, prosecution examined as many as 6 (six) number of 

witness and also exhibited document. The material witness was cross-examined by 

the defense and thereafter the witness was discharged.  

5. Statement of the accused person U/S 313 of the Cr.P.C, is recorded which is 

of total denial. The defence declined to adduce any evidence.   
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6. I have heard the arguments advanced by the learned A.P.P. and the learned 

counsel appearing for the accused persons, also perused the materials available in 

the record. 

7. Upon hearing and after perusal of the record, following point are formulated 

for proper adjudication of this case: 

A) Point no.1: Whether the accused persons in furtherance of common 

intention on 15-06-2015 at around 8:00 AM committed criminal trespass by entering 

into the yard of the informant with intent to beat his brother and thereby committed 

an offence punishable U/S 447/34 of the IPC? 

B) Point no.2: Whether the accused person in furtherance of common intention 

on 13.06.2015 at around 3:30 PM committed mischief by maiming the cow valued 

above Rs.50/- belonging to informant’s brother and thereby committed the offence 

punishable U/S 429/34 of the IPC? 

C) Point no.3: Whether the accused persons in furtherance of common 

intention voluntarily caused hurt to informant’s brother and thereby committed an 

offence punishable u/s 323/34 of IPC? 

             DISCUSSION DECISION AND REASONS THEREOF: 

8. Now let me discuss the above formulated points on the basis of the 

evidences available on record. Point no.1 and 3 are taken up together for the sake 

of convenience. 

9. Point no.1: Whether the accused persons in furtherance of common 

intention on 15-06-2015 at around 8:00 AM committed criminal trespass by entering 

into the yard of the informant with intent to beat his brother and thereby committed 

an offence punishable U/S 447/34 of the IPC? 

 Point no.3: Whether the accused persons in furtherance of common 

intention voluntarily caused hurt to informant’s brother and thereby committed an 

offence punishable u/s 323/34 of IPC? 
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10. Sec 447 of IPC provides for punishment for criminal trespass which is 

mentioned in Sec 441 of IPC. The main ingredients of Sec 441 are as follows; 

The essential ingredients of Sec 441 are: 

I) Entry into or upon property in the possession of another; 

II) If such entry is lawful, then unlawfully remaining upon such property; 

III) Such entry or unlawful remaining must be with intent- 

a) To commit an offence; or 

b) To intimidate, insult or annoy the person in possession of the property. 

11.   Sec. 323 of IPC provides for punishment for voluntarily causing hurt and 

Sec.319 defines hurt as ‘whoever causes bodily pain, disease or infirmity to any 

person is said to cause hurt.’ 

12. PW 1 deposed that on 15-6-15 the accused came to the house of his 

brother and charged him for calling a village meeting. Then the accused Makar 

Baishya and Nakul Baishya held his brother and pushed him in the ground and the 

accused Arjun Basishya beat his brother with a stick in his head and injured him 

badly. In his cross examination he deposed that at the time of incident when hue 

and cry arose almost 50 numbers of people gathered and among them were Arun 

Das, Ruhi Das, Guru Das. 

13. PW2 Tapan Maitri the victim of the instant case deposed that at around 8 

AM on 15-6-15 the accused persons came to his house and between talks held him 

all of a sudden and attach him with a bamboo and that he was badly injured in his 

head. In his cross examination he deposed that at the time of incident his brother 

Swapan Maitri, Guru Das , Ruhi Das, Jagabandhu Das, Arun Das and few others 

were present and almost 15-20 people were present and many came later but since 

he was injured he could not remember. 
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14. PW 3 Guru Das the neighbor of the informant deposed that on 15-06-2015 

the accused persons had gone to the house of Tapan Maitri and while they were 

verbally arguing among themselves, then all of a sudden the accused Arjun Baishya 

attacked Tapan and he sustained injuries in his forehead. That at the time of the 

incident he was ploughing in a nearby land and on hearing hue and cry he 

immediately went to the place of occurrence and saw the incident and removed the 

accused from Tapan. In his cross- examination he deposed that when he came to 

the place of occurrence he saw that they were holding each other but he did not see 

as to how the injured received injuries but he had seen the injuries in the head. He 

saw that accused Arjun assaulted Tapan first. 

15. PW4 Jagobandho Das deposed that at the time of the incident while he was 

ploughing in his field and Arjun assaulted Tapan by means of thick bamboo stick. 

Tapan fell in the muddy ground and accused Arjun jumped over Tapan and 

thereafter Nakul and Makar also jump over Tapan. Then he left plough and came to 

the place of occurrence and removed the accused persons from Tapan. He saw 

injury mark over the forehead of Tapan .In his cross examination he deposed that 

the place of occurrence and his field is 600 ft. 

16. There is complete corroboration in the evidence of the prosecution; even 

their credibility remains unshaken on the point that the accused came to the house 

of Tapan Maitri and attacked him. PW 1, 3 and 4 are the eye witnesses who 

narrated the incident which in a way corroborated with each other. Although PW 3 

did not see how the injured receives injuries but he saw injuries in the forehead of 

the injured. Even PW4 also saw injuries in the forehead of the injured. When PW3 

and 4 being an independent witnesses on hearing hue and cry went to the place of 

occurrence they saw the accused persons and also injuries in his head, which will 

raise only one presumption that the said injury was caused by the accused persons. 

The Ld. Advocate on behalf of the accused in the course of the argument stated that 

the injury report shows no injury. However on perusal of the medical certificate of 

Tapan Maitri shows that he sustains no injury. It is pertinent here to mention that 

the medical certificate shows the date and time of examination as 15-6-2015 
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whereas the FIR was received on 16-6-2015. Even PW 6  the I/O of the instant case 

in his chief deposed that he on being endorsed for pre- investigation of the instant 

case went to the place of occurrence and send the injured  for medical examination. 

In his cross- examination he stated that the FIR was received on 16-6-2015. He 

collected the medical certificate but the requisition for medical examination is not 

submitted with the case record. This cast doubt as to how the I.O. on receiving the 

FIR on 16-6-2015 send the injured for medical examination on a date prior to 

receiving the FIR. So, the medical certificate cannot be taken into consideration 

while deciding this case. But the corroboration of the prosecution witness also 

cannot be neglected. They remain intact on their version of the facts and even their 

credibility could not be shaken by the defence which in a way proves the guilt of the 

accused persons. The accused going to the victim’s house on the very day of the 

calling of the village meeting shows their common intention which is to assault the 

victim. 

17. From the discussions made above, it is proved that the accused persons has 

gone to the house of the victim with the intention to assault the victim and thereby 

caused hurt to the victim on his head. 

18. Hence, point no.1 and 3 are decided in affirmative. 

19. Point no.2: Whether the accused person in furtherance of common intention 

on 13.06.2015 at around 3:30 PM committed mischief by maiming or rendering 

useless the cow valued above Rs.50/- belonging to informant’s brother and thereby 

committed the offence punishable U/S 429/34 of the IPC? 

20. Sec 429 of IPC reads as follows ; 

  Sec.429. Mischief by killing or maiming cattle, etc. of any value or any 

animal of the value of fifty rupees- “ Whoever commits mischief by killing, poisoning, 

maiming or rendering useless, any Elephant, Camel, Horse, Mule, Buffalo, Bull, Cow 

or Ox, whatever may be the value the value thereof, or any other animal of the 

value of fifty rupees or upwards, shall be punished with imprisonment of either 

description for a term which may extend to five years, or with fine, or with both. 
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21. From a reading of the above provision it is clear that a person, who commits 

mischief of killing, poisoning, maiming or rendering useless of any animal referred 

above, is liable to be punished.  

22.  Now let me see whether the accused is guilty of committing any mischief. 

The word mischief has been defined under Section 425 of IPC, which reads as 

follows: 

23. 425. Mischief. Whoever, with intent to cause, of knowing that he is likely to 

cause, wrongful loss or damage to the public or to any person, causes the 

destruction of any property or in the situation thereof as destroys or diminishes its 

value or utility, or affects it injuriously, commits mischief. 

24. Although the informant stated in his FIR that his brother’s pregnant Cow 

went to the yard of the accused no.2 that then beat the Cow with a bamboo stick 

and caused her serious injuries. However PW1 in his evidence has not stated 

anything as to the pregnancy of the cow. He simply stated that the cow has gone to 

the house of the accused Makar Baishya who then beat the cow very badly. PW2 

although reiterated the same as PW1 on this particular point but he also stated that 

the cow was badly bleeding. However he has not seen the incident and has deposed 

as stated by his wife. PW3 on the other hand stated that the cow of Tapan Maitri 

went to the agricultural field of accused Makkar Baishya. This cast a doubt as to 

whether the cow has gone to the house of accused Makkar Baishya or to his 

agricultural field. PW3 further stated that the cow has received cut injury. PW 4 in 

his evidence shifted the story from cow to a dispute relating to cow and a goat. 

However he has not stated anything as to the alleged injury sustained by the cow. 

Both PW 2 has deposed that cow was bleeding and PW 3 deposed that the cow 

sustained cut injury. The prosecution has examined the vetenary officer as PW5 who 

examined the cow, Ext.2 is the examination report. Although PW1, 2 and 3 deposed 

that the accused Makar Baishya caused injury to the cow by beating, however the 

Ext.2 shows no injury and PW5 stated that cow was found to be fit and healthy. The 

prosecution side stated that the alleged incident of accused Makar Baishya beating 
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the cow occurred on 13-6-2015 and the cow was examined on 24-6-2015. Within a 

span of 11 days if the cow was really badly beaten by the accused Makar Baishya 

and as a result of which it sustained cut injuries and was bleeding, there has to be 

some mark of cut or wound; for an injury cannot be healed within 11 days but Ext.2 

shows no injury and PW5 found the cow to be fit and healthy. Moreover there is no 

mention of the cow being pregnant in Ext.2 as stated by the informant in his FIR. 

25. From the discussion made above, I am of the opinion that the prosecution 

has failed to prove the accused persons guilty of offence u/s 429 beyond reasonable 

doubt. 

26. Hence, point no.2 is decided in negative. 

27. From the above discussion I am of the opinion that the prosecution was able 

to prove the guilt of the accused persons u/s 447/323 beyond reasonable doubt but 

failed to implicate the accused person guilty of offence u/s 429 of IPC and 

accordingly point No. 1 and 3 are decided in affirmative and point no.2 is decided in 

negative. 

 

                             

                                                     ORDER   

28.  In light of the above discussion, the accused persons Nakul Baishya, Arjun 

Baishya and Makar Baishya are found guilty of offence u/s 447 and 323 of IPC and is 

accordingly convicted to pay fine amount of Rs. 200 each u/s 447 and Rs. 800 each 

u/s 323 of IPC and in default to simple imprisonment for 1 (one) month. And are 

acquitted of the charge leveled against them u/s 429 of IPC.  
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29. Bail bond of the accused persons are cancelled. 

30. Furnish free copy of the judgment to the convicts. 

 Given under the hand and seal of this court on this 19th day of April, 2018 at Tezpur, 

Sonitpur. 

 

 

 

                                                                     

 

                                                                        (Smt. J. Hazarika) 

                                                                     Judicial  Magistrate First Class 

                                                                                     Tezpur, Sonitpur 
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                                                  APPENDIX 

 

WITNESS OF PROSECUTION: 

1 P.W.1:  Swapan kr. Maitri. 

2 P.W.2:  Tapan Maitri. 

3 P.W.3: Guru Das. 

4 P.W.4: Jagobandho Das. 

5 P.W.5: Dr. Kakoli Basumatary. 

6 P.W.6: A.S.I. Keshab Khanique. 

EXIBITS OF PROSECUTION:  

7 Exbt.1: FIR.   

8 Exbt.1 (1): Signature of the informant. 

9 Exbt.2: Examination Report of cow. 

10 Exbt.2 (1): Signature.  

11 Exbt.3: Sketch Map. 

12 Exbt.3 (1): Signature. 

13 Exbt.4: Chargesheet 

14 Exbt.4 (1): Signature. 

15 Exbt.E: Picture of Injured Tapan Maitri. 

 

WITNESS OF DEFENSE: NIL 

EXHIBITS OF DEFENSE: NIL 

                                                                                                                                                                                                                    

 Smt. J. Hazarika, 

                                                                        Judicial Magistrate First Class 

                                                                    Sonitpur, Tezpur. 


